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Kenya Subsidiary Legislation. 1980

‘tne. Government of the Federal Repu¥lic ¢f Germany in articies of

agreement signed on the 17th Mav,; 1977 2s ameaded by a protocol
signed on.the 17th May 1977, with a view to affording relisf from
doubleé taxation in relation to jncome 1ax under the Act and any iaxes
of @ similar character imposed by the laws of the Federal Republic of
Germany, shall, notwithsiending anything to" the coatrary in #he
Act or in any other written law, have effect in relation.to income tax
under the Act.

SCHEEDULE.

The Government of the Repubdlic. of- Ken;{a and the Government
of the Federal Republic of Germany;

Desiring to conclude an agreement for the avojdance of double
tazation with respect to iaxes on income.and capital;

Have agreed as follows:

ARTICLE 1
Personal Scope

Tais Avmement shall apply to persons who are residents of one
or both of the: Contractmo States. :

bu?nCLE
Taxes Covered _
(1) This Agreement shall apply to taxes on income and on capital .

imposed. on behalf of each Contracting State or of its DolmcaT,

sitbdivisions or local authorities, irrespective ox *he manner in thcb
they. are levied.

(2) There shall be regarded as taxes on income and on capital all
taxes imposed on total income, on total capital, or on elemeuts of
income or of capital, including taxes vn gains from the alienation of any
property, whether immovable or other than ummsvmle as well as
taxes on oapital appreciation.

(3) The existing taxes to which this Acreemeat shall apply, ere—
(@)in the Federal Republic of Germany— .

(x) the imcome tax (Einkommensieuer) inciuding the sui-
.charge (ET"B,HAJDC‘SODU&b‘) thereon; .

(u) thc copperation. tax (Lorperscr:aﬁsteuer) mcl ding the
surcharge {(Erganzungsabgabe) thereon

(il the capxi&l tax (Vermogensteuer); and

vy the trade tax (Gewserbesteuer):
{hereinaiter z:a erred to as “German Tax™),

(o) in Kenya—

the income tax (hereinafiér referred to as ‘Keﬁyaa fax’).
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Kenya Subsidiary,Legi.slari’cnl, 1980 . . g3

ities of the Contracting States shall notify tc each other any changes
“which have been made m their respective taxation laws.’

_(5) Tue provisions- of . this Acrreement in resoef‘t of taxation of
incom ~or-capital shall Tikewisesapply to-the German trade tax,
'comout»’d on a basm other than incomeé or capital.

ARTICLE 3
. General. Deﬁnmons I,
‘O In thn Agreement unless the context otherwise reqmr“s.

(a) the . terms “a Contracting State” and “the. other Contracting |
State” mean the Federal Republic of Germany or the Re-
_public of Kenya as the context reqmres and, when:used in-

a geographical sense, the territory in Whlch the tax law of the
State concerned is m force; .

(b)the term “tax” means German tax o: Kenyan tax as the
context. Tequires, but shall not include any. tax which is
payable in respect of any default or omission in relation to
the taxes to which this Agreement applies or which. represents -
a penalty- imposed relating to those taxes;

© ,_ " fc)the term “person” means an individual 2nd a company;
—_ . . _ !

R (d)the term . ‘“‘company” means any body corporate or any body. v
of persons wiich. is treated as an entity for tax. purpdses;

(e) the terms “enterprise of a Contracting-State” e.nd “enterprise
of the other Contracting, State” mean respectwely an.enter-
prise carried on by a resident of a Contracting State and an

" enterprise carned on by a fesident of- the other Contractmg '
State;

(f) the term “nationals” means:

(i) in respect. of the Federal Repubh'c of Germany——— .
2ll Germans in the meaning. of paragraph 1 of Artcle
116 .of the Basic Law for the Federal .Republic of
Germany and all legal persons, partnerships and associa-

tions deriving their status as such from the law in force’
S in the Federal Repuoluc of Germany;

@) in respect of Kenya—.' .

« < J.ocall mdmdua_s possessing the natlonahty of Kenya and
. S -all legal persons, parfnerships and “associations dczrmlmcr
their status as such from the law in force in Kenyd; -

/\) (g) the term “bompefédt awthOrity”'.me’ans'—'

() in- the case of.the Federal Repubuc of Gcrmany the
Federal Mlmster of Fmance

(ii)in the case of Kemya tihe Mimsfer for Fi nancé‘br«hjs :
authorized representatLVe- . -

{h) the term “international traffic” means any voyage of a shlp
or aircraft operated by am enterprise of a Contr racting State
ept where the veyage is conﬁned solely -to* Dlaces within -
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the. other Contracting State and it inciudes traffic betwse
places in one couatry in the coutse of a voyage which extends
over-nrore thaa coe country.

(2) In.thesapplication of this Agre..m‘e’nt by-a Contragting State
20y, \eTm IOORTHI defined shally-unlessethe “context otherwise

requires, have the meaning which it has-under the laws in force yn Tl
Contracting State re]atmw toithe taxes w}nch are the subject of
this Agreement.

ARTICLE 4
Fiscal Domicile ~
" (1) For the purposes.of this Agreement, the term “resident of

Contracting State” means, subject to the provisions of paragraphs P)
and (3) any person who, under the laws: of that Contragting- State,

is liable-to taxation therein by reason of his domicile, residence, placs:

of management or any other cntef'ou of & similar nature.

. (2) Where by.reason of the provisions of paravraph (1) an igdivi-
dual is a resident of both Contracting States, then his: case sbﬂl be
determined in accordamcé with the follcxwmg Tules—

(a) e shall be deemed to be a resident of the Contracting State
in which he has a permanent home-available to himi. If he
has-a permanent home availabie to.him in both Coatracting

States, he shall be deemed to be a resident of the Contractmv,

State with which his. personal ‘and economic relations ate
closest (hereinafter referred to as his centr" of v1ta1 interests);

Ab)if the Contractmg State ja which e has his centre of vital

interests cannot be determmea or if he has not a permanent

home available to him in either- Contracting State, he shall
be deemied to be a resideat of the. Contractmv State in which
he has-an habltua.l abode;

(o) if ‘he has an lhaultual abode-ia both Contracting States or in
‘neither of them, he shall be-deemed to. be a. resident of the
Contracting State of wmch he is.a nattonal

(d)xf he is a national of both Contractu:ur States or of nexthP:
- of them, the competent authorities of thc Comntracting States
shall settle the ‘question by mutual agresment.

(3) Where by reason of the provisiox_:s of paragraph (1) a person

other than an individual is a resident of both Contracting States, ther .

it shall be deemed to be a reSJdent of the Contracting State in whv‘h
its place of eﬁechve management is s1tuated

“ARTICLE -5 “
Permranent Establishment

{1) For the purposes of this Agresment, the term “permansnt
establishment” means a fixed place of business in which thu busm<m
-of the enterprise is who,_vy or partly carr1=d on. ‘

“(2) The term “permanent _estabhsh-ment" shall Includ; especially—

(@) a place of marnagementy

i
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—_____”_—__________,_____——-——————;————-__._...__. —
branchs , ¥
¢)an céfﬁce;

d) av.fa‘fct‘ory-;-
‘)"a:'f\x-'qr\k.shop; :

(/) a mine, oil well, quarty or ©

ther place. of extraction of natural -
.+ TeSOurCes;. :

(gya farm, plantation or §thei place where agricultural, forestry,
plantation ot related activities are carried on

" (h) a building site or construction or assembly project: which exists
for more than six manths..

(3) Toe term. “permanent €3

tablishment” shall not"be deemed to
" ipclude—

(d) the use of faclities solely
or delivery of goods or.
prise;

for the purpose of storage, display-
merchandise. belonging to the. enter-

(b) the maintenance of & stock of goods
to the enterprise so
or delivery; °

or merchandise betonging

. lely for the purpose of storage,. display:

‘) '(c) the maintenance of a stbak.oi'-goodé or merchandise belonging,
to. the enterp:

rise solely for the purpose of processing . by
another enterprise; - :

(dythe maintenance. of a fixed place’of business soleiy for the
purpose of purchasing, goods or merchandise; or for collect-
“iig information for the enterprise; . i

{¢) theé maintenance of a fixed place of business. solely for the
purpose ‘of advertising for the supply of informatiom, for
scientific research or for similar activities which have a. pre-
paratory of auxiliary character, for the enterprise.

(4)- A person acting in a Contracting State on bebalf of an enter-
prise of the other Contracting State—other than an agent of an
independent status to whom paragraph. (6) applies—shall be deemed
to be a permanent establishment of that enterprise in. the first-
meptioned State if he has and habitually exercises in -that State an
aunthority—

(a) to conclude contracts in the name of the enterprise; unless his

e activities are limited to the. purchase of goods or-merchandise
- for. that entergrise; or ' : . '

) (&) to fulfil orders on-behalf of the enterprise from a stock of
goods or merch
State and which belongs to the enterprise.
(5) An insurance enterprise of a Contracting Stafe shall, except
in fegard to reipsurance, be deemed to have a permanent establishment
in the other State if it collects premiums - in. the territory of ‘that”

State or insures risks situated therein through an em ployee or through
a representative who is not an agent of an independent stafus within
~the meaning of paragraph (6). - o

andise which he habitually maintains in that :

e TS -
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(6) An enterprise of a Contracting State shall not be deemed to
haye a permanent establishment in the other Contracting State merelv

because it carrigs on business o that other Stais

througin a broker,

general cominission agent or any other agent of an independent status,
where such persons ate acting in the ordinary course:of their business.

(7) The-fact. that a compapy which is a resident of a Contracting
State.controls or:is. comtrolled:by a.company which is a resident of
the other Contracting State, ot which carries on business in that other
State (whefbe'r through a permanent establishment or othzrwise), shail

not of itself constitute for either company a permanent establishment
. of the other,

- .‘ART'ICLE 6

Income. from Immovable Pr‘gaerty'

(1) Income from. immovable property may- be taxed in. the

Contracting State m which such property is situated. - -

2) The term ' 1mmovable property’ * shall be defined in accordancs
w1th the law of the Contractmg State in which the property in question

{s situated. The. term shall' in 2ny case include property accessory to
immovable property, livestock and eqmpment used in agriculture and

forestry, rights to which the provisiens of general law respecting
landed property apply, usufruct of immovable property and rights
to variable or fixed payments as consideration for the working of
or the. right to work mineral deposifs, soureces and other natural
resources. Ships, boats and aircraft shall not be re@arded as immovable

propeny

3 The provisions of paragraph (1) shall apply to income demved
from the direct use, letting or use in any other form of 1mmom_blc

property

(4) The pmvxswns of paragmphs (1) and (3) shall also apply to
the income from immovable property used for the performance of

professional services.

ARTICLE 7.
Bz isiness Proﬁts

(1) The profits of. an enterprise of a Contracnnv State shalb be,

taxable. only in that State unless. the enterprise carries on-business
in- the other Contracting State through a permanent establishment

situated thereim. If the enterprise carries on business as aforesaid,

the profits of the eaterpriss may be taxed in the otiier State but

ment.

,only so muchof them as is attnbutable to that permane ent establisk-

-2 Where ad entﬂnmss of a Contractmv State carriés on business.
in the other Con racting State through "3 permanent establishment
situared therein, there shall in each Contracting State be attributed
to.that p::maqeat establishment the profits which it might be expected

to make if it were a distinct and separate enterprise emgaged in the.

sagne or sxmllar activitiss under the same- or similer conditions and

dealing at arm's length with the entérprise of thcn it is a permanent
- establishment. ) -
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'or the pulpase of the permanent estabhshment including executwe

in which the permanent establishment is situated or elsewhere.

~ (4 Insofar as it has been customary im a Contracting State
according to the law, to defermine the profits to be attributed to.a
permanent estabhshment on the basis of an apportionment of the
total profits of the enterprise to its various parts, nothiag in paragraph
(2) shall preclude that State from determining the profits to be taxed
by such an appcrtionment as may be . customary; the me thod -of
apportionment addpted shall, however, be such.that the result ‘be-
in accordance with the principles of tms Article.:

(5) No portion of any profits. arlsmv to- an cnterpnse of a
Contracting State shall be attributed to a permanent establishment
sitnateq in the other Contracting State by reason of the meré purchase
of goods or merchandise within that other State by the emerprxse.

(6) For the purpose of the preceding _baragraphs, the profits to
be attributed to the permanent establishment shall be determined by

the sameé method year by year umess there is good and suﬁir‘ent
reason o the contrary.

-{7) Where profits incliude items .of income which are.dealt with
sepa-rataly in other Articles of this Agreement then the pro¥isions
of those Articles shall not be affected by the provisidns of this Amcie

. ARTICLE 8
Shipping and Air Transport
(1) Profits from the operation of ships-or aircraft in international

traffic carried on by an enterprise of a’ Contracting’ State “shall- be
taxable only in that State.-

F (2) The provisions of paragraph (1) shall hLewxsc apply in respect
i - of participations. in pooled services, in a joint business or in =n

mternatmnal operations- agency of any kind by enterprises engaged
in the operation of ships or aircraft in international traiﬁc

© ARTICLE 9
Associated Enterprises

- Where—

(a) an enterprise of a Codtracting State pamqpates chrectly &
) mdxref‘tly’ in the management or confrol of capital of anm ent .
-/ prse of thé other Contracting State; or

management or coatrol of capital of an enterpme of a Coan-

tracting State and an enterpnse of the . ofher Comractmo
State, .

a:d in either case. conditions.are made or imposed between the two
erpfises in their commercial or financial relatioms which. differ
from. those which WOle be made between independent enterprises,

ind general administrative expenses so incurred, whether in the State

(b) the same persons participate directly or indirectly in tne

.
i
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then any profits which would, but for those conditions, have accrued
to one of the enterprises, but, by reason of those conditions, have

not so accrued may be mcluded in the profits of that enterprise and
axed accordingly. ’ :

ArTICLE 10
Dividends
.‘(l) Dividends paid by a.company which is & resident of a Contract-

ing State to a resident of the other Contracting State may be taxed
in thatother State, unless the dividends are exciuded from the basis

upon which German fax is 1mposed according-to paragraph (2) (a).

of Article. 73

(2) However, such dividends may- bestaxed in the Contracting

State of which -the company paying the dividends is a resident, and
according to the laws.of that State, but the tax so charoed shall not
exceed 15 per ceat of.the gross-amount of the dividends.

(3) Notwithstanding the provisions of paragraph (2) Germen

{388

tax on dividends paid to a company being.a residezt of Kenya by a

company being a resident of the Federal Republic of Germany, at '

least 25 per cent of the voting shares of which is  owned directly or
indirectly by the former company itself, or by it together with other

persons controlling it or being under common control with it, shall )
not exceed 25 per cent of the. gross amount of such dividends as long

as the rate of German corporation tax on distribited profits is lower
than that on undistributed profits ‘and the difference between those
two rates is 15 psrcentage pomts or 'more.

(4) The term “dmdends as used in this "Article means incoms

from_shares’- or other rights, mot being debt-claims, participating i -

profits, as well as income from other corporate rights assimilated

to income from shares or any other item which is. deemed to-be a
dividend or distribution of a company by the taxation law of:the
Contracting State of which the company making the distribution is a
rendenL distributions on certificates of an investmeat trust and also,
in the Federal Republic of Germany,. income- derlved by a sleeping
partner from his participation as such.

(5) The provisions of paragranhs 1), (2) and (J) shall not apply
if the recipient of the dividends, being a resident of a Contracting
State, has in the other Contracting State, of which the company
paying the- dividends-is a resident, a permanent establishment with
which the holding by virtue of W"hi;h the dividends are. paid is effec-

‘tively «connected. In such.a case, the prowsxons of Article 7 sball
apply. :

(6): th-re a compcmv which is a res1dent of a Contracting. State
derives profits or ircome from the other "Contracting State, that other
State may not impose anv tax on 'the dividends paid.by the company
to persons who are not residents of that other-State, or subject the
company’s undistributed profits to a tax on undistributed profits, even
if the dividends paid or the undistributed profits coasist wholly or
parily of profits or income arising in the otber State.

Augt®
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ARTICLE 11

Interest

(1) Interest arising. in a- Contracting State and paid to a resident
of the .other Contracting State may be taxed in that other State:

(2) However, such interest may be taxed in the Contracting State
in which it arises, and according to the laws of that State, but the
tax so charged shall not-exceed 15 per cent of the gross amount ‘of
the interest. : '

{3) Notwithstanding the provisions of paragraph @—

(a) interest arising in the Federal Republic of Germany . and pald
te the Kenya Government or the Central Ba.nk of Kenya
shall’ be exempt from German tax;

(b) interest arising in Kenya and pzid to the German Government
or the Deutsche Bundesbank shall be cxempt from Kenya
tax.

T T LY NI

The competent authorities of the Contracting States may determine

thxs paragraph shall apply.

_{4) The .term “interest” as used in. this Article means income

"secured by mortgage and whether or not.carrying a right to pa'rticioaté

in. profits and other debt- claims of every kind as well as other income
" assimilated to income from momey lent by the taxation Jaw of the
-‘Contracting Stite in which' the- income arises.

not apply -if the recipient- of the interest, being a resident of a Con-

which “the interest arises is -effectively connected. In such a case ‘the.
prov1510ns of Article 7 shall apply.. )

the payer is that Contracting State- itself, a political. subdivision, .a

o] paymOr the interest, whether he is a resident of a Contracting. State
“.or .pot,-has in.a Contracting State a permanent establishment in

was incurred, and such intersst is borae by that|permanent establish-

‘State m wmch the permanmt establishment is sifuated. -
N

- -(N Where owing to a special relationship between the Dayer
: ‘Aand the recxpxent or between both of them and some other person,
. the amount of the interest paid, having regard to the debt-claim for
@+ which it is paid, exceeds the amount which would have been agreed
: - upon by the payer and the recipient in the absence of such relationship,
the provisions of this Article shall apply only to the last mientioned
amount, and in that case, the excess part of the payments shall remain
taxable according to the law of each Contracting State, due regard
"~ being had to the other provisions of this Agreement.

by mutdal agreement any other governmental institution. to Wh‘Ch_ )

Lrorn Govérnment securities, bonds or debentures, whether or not-

(5)"The  provisions of paragraphs (1) and (2) of this Article shall .

At'racti'ﬁg State, has in the other Contracting State in which the interest
-arises’ a'. permapent. establishment with" which the debt-claim from . :

). Interest shall be deemed to- arise in a- Contracting State When

- local authonty or a resident of that State. Where, however, the person .

onnexion with which the indsbtedness on which the interest is ‘paid’

'ment then’ such interest shall be deemed to arisé in the Contracting
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ARTICLE 12 )
Royalties and Management Fees
(1) Royalties and matagement.-fees aTising in a.Contracting State

and paid to a mesident of the other Contracting State may be ta

xed
in that other State..

(’7) However, such paymeuts may be taxed in thﬂ Com.racunw

State in which they arise, and according to-the laws of that State, »
but the tax so charged shall not exceed 135 per cent @~. the gross ]

amount of the payments. h

(3).The term “royalties”

.of ‘any'kiad received as a consi ideration for the use: of, or the right

to use; any copyright of literary, artistic-or scientific work (including

cinematograph films, and films cr tapes fox:_/ radio or television broad-

casting), any patent, trade mark, design or model, plan, secret formula

or process, or for the use of, or the rizht to use, industrial,. commercial

or scientific’ equipment or for infommation concerning mdusmal
commerqal or scientifiz experience.

(4) Thc term “management fees” as used in this Artidé shall -

be deemed to include payments of any kind to any persons other than
to an emplovee of the person making the payments in consideration-
of .any services of a managerial, technical or consultadcy nature as
well as payments made in consideration of the independent activities
OE physxcxans lawyers engineers, architects, dentists and accourtants

(5) The provisions of paragraphs (1) and (2) shall not apply if
the técipient of the royaltxes or management fees, being a resident
of @ Contracting State, has in the other Contractmg State in which
the royalties or management fees arise a permanent establishment
with- which the right or property giving rise to the royalties is effec-
tively connected or to avhich the management fees are attributable. In
such a case. the. provisions 'of Article 7 shall apply

(6) Royalties and management fees shall be deemed to arise in
a Contracting State when the paver is that Contracting. State itself, a.
political subdivision, a local autnerxty or a resident. of that State.

Where, however, the person paying the royalties or fanagement . fees,

whether he is a resident of a . Contracting State or mot, has in. a

Contracting State a permanent establishment in connexion with, which

the lability to pay the royaities or management fees was incurred,
and sdch royalties or management fees are borne by such permaneat -
establishment, such royalties. or management fees shall be deemed to -

arise in the Contractmg State in which the permanent estabhshment is
situated:

(7) Where, owing to a special relationship between .the payer
and-the recipiént or betwezn both of them and some ‘other persom,’

the amount of royalties or management- fees paid exceeds the amount

which would bave been agreed upon by the payer and the’ rempwm i

in the zbsence of such refationship, the provisiogs of this Article shal
‘apply only to the last mentioned amount, and in that case, the excess
part of the payments shall remain taxable accordiag to the law of each

Contracting State, due regard being had to the other pmwsxons of
this Aglevment

as used in this. Article means. payments-

.A%‘;.' .
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- ' ARTICLE 13
Capital Gains

(1) Galas from the alienation of immovable property, as defineds
in paragraph (2) of Article 6 may be taxed in-the Contracting State -
in which such property is situated: )

(2) Gains from the aliemation of any- pvrope'rty other  than-
immovable property forming part of the business property of a
permanent establishment which an enterprise of a Contracting State
.has: iz the other Contracting State or of any property other then
immovable prop=ity pbrtz.nmv to a fixed base available to a resident”
of a Contracting State in the other Contracting State for the purpose:
of perEormmg professional services, including such gains from the
‘alienation of such a permanent estabhshmeut ‘(alone or together with
the whole ‘enterprise) or of such a fixed bass, may be taxed in that other
State. . :

- (3) Notwithstanding the provisions of paragraph (2), gains derived
. by -an enterprise of a Centracting State from the alienation of ships
“and aireraft which it operates in intercational traffic and any property
‘other than immovable property per taining to the operation of such
shlps md aucrnft shall be taxable .only in that State.

~ (4) ' Gainos «from the ahenatmn of: shares. of a. company wn,ch
—/ is a-resident -of a Contracting. State may be taxed in that State.

(5)- Gains den‘. d by a resident of a Contracting State from the
alienation of- any property. other than those mentionad in paragraphs -
(1), (7), (3) and (4) shall be taxable only in that State. :

- ArTiCLE 14
Indepcﬂa'ent Personal Semm,es

) Incom° denved by a. resident of a Contractmg State in 'espect ‘ .
cof mdependent scientifie, literary, artistic, educational. ar teaumng '
actwuxes shall be taxable only in *bat State unless—

(a) he has a fixed base regulariy available to him -in the other - ) o

.~ Contracting State for the purpose of performing his activities, e -
in vwhich case so much of the income may be taxed in that
other State as is attributable to that fixed base; or

(b) b= is present in the other Contracting State. for the purpose of
per‘ormmg his activities for a period or periods excesding
in th=~ aggrﬁvat- 183" days. in the calendar year concerned,

in which case so nuch ‘of tbe income may Be taxed in that other
) Stan as is attrwou&xble to- the activities performed in that other State.

-

o _ ArTicLe 15
\% . . Dependent Personal Services -

(1) Subject to the provisions of Articles [6, 17, 18, 19, and O
salancs, wages and other similar remuneration derived by a resxd‘;nt :
of £§ontractim State in respect of zn e"npioymem shall be {axable
oa;y in that State unless the °'*xDonm¢nt is exercied in the other

yarmapeatat
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Contracting State. If the employment is so exerciser, such remunera-
tion as is derived thersfrom may be taxed in that other State.

(2) Notwithstanding«the provisions. of paragraph (1), remuneration
derived by a tesident of 4*Contracting State in respect of an employ-
ment exercised iz the other Contracting State shall.be taxable only
in the first-mentioned State. if— '

(a) the recipient is present in the other State for a peridd or
periods not exceedimg in the aggregate 183 doys in the
calendar yedr concerned; and

" (b) the rcmimeratiqn is. paid by, or on. behzlf of, an employer
who is not a. resident.of.that other State; and

(¢) the remuneration is not borne by a permanent establishment
or a fixed base which.the employer has.in that other State.

(3) Notwithstanding tbe provisians of paragraphs (1) and (2),
remuneration in- respect- of an employment exercised aboard a ship
or. aircraft’ operated in international traffic by an enterprise of 2
Contracting State may be taxed in that State.

ARTICLE 16
. Directors” Fees-

Directors’ fees. and similar. payments derived by a resident of a
Contracting State in his capacity as a-member of the board of directors
of- 2 'company which is a resident of the.other Contracting State may
be taxed in that other State. ) ) .

ARTICLE 17
“Artistes and "Athletes

{1) Nothwithstanding the provisions.of Articles 14 and 15; income
derived by public entertainers, such as theatre, motion picture, radio
“or television artistes, and musicians, and by: athletes, from their
personal activities as such may be taxed in the Contracting State in
which these. activities are exercised. '

(2) Notwithstanding anything contained in this Agreemeént, where
the services of a public entertainer or an athlete meationed in para-
-graph (1) are provided in a Coniracting State by an enterprisz of the
other Contracting State the profits derived by that eaterprise from
providing those services may be taxed in the first-mentioned State.

- (3) The provisicos of ‘ﬁaragrapm (1) and {2y shall nqt._a,pply ta
services of public entertainers and athletes, if their visit to a Contract-
ing State is supported wholly or substantially from public funds of

the ‘other, Contracting State.
ARTICLE 18
' Public Funds
(1). Remuperation paid by, or out of funds created by 2 Coatract-
ing State, a- political subdivision or a local authority therecf, to ag

individual in respent of an employment shall be taxable only in that
State. If, however, the employment is exercised ia the other Conlracting

Iy
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f Stzuﬂ by an. individual. who is neither a national of the first-mentioned
! State nor resident in the other State. solely- for the purpose of rendering
H those services,, the. _remhnerahou shall be.taxable only m other State.

(2) The provisions of this Article shall not apply to remuneration
in resPect of an employment in connexion with any. business carried
. -ombya Contractmg State, a political subdivision or a local amhonty
_ - -thereof for the purpose of proﬁta or to remuneration the- cost of
. . which is - reimbursed to the Contracting State first-mentioned in
‘paragraph (1) out of funds earned or provided in the other Contracting

State.

ARTICLE 19
Pensions and Annuities

(1) Any pension (other than a pension of the kind referred to
" in paragrapd (3)) or any annuity paid toa resxdent of a Contractmg
- State may be taxed in that State..

- (2) However, such pension or annuity, derived by an individual
who is a resident .of a Contracting State from sources within the. B
. othet.Contracting State mmay be taxed in that other State, but the |
_tax so charged shall -not exceed 5 per cent of the gross amount of
. the payment. .
Co (_3)” Any pension paid by, or of funds created by, a Cont-racting
‘State, a.political. subdivision: or a local authority thereof, to any
m‘divid ua] shall be taxable o‘nl’y ia that State,

(4) The term “pension” means a periodic payment made in consi-
demtlon of services rendered in the past or by way of compensation
for mjuues Teceived. .

(5) The term “annuity” means a stated sum payable periodically-

" at stated times, during life, or during a specified or ascertainable period
of time, under an obligation to make the payments in retirh for .
adequate and full consideration in money Lor moneys worth. .

ArTicLE 20
Teachers and Students .

(1) A professor or teachcr who is, or was xmﬁedxately before
visiting a Contrasting State, a resident of the other Contracting State’
. and whe is present in the first-mentioned- State for a period not
- exceeding two years.for the purpose of carrying ‘out advanced study
-or research or for teaching ‘at a university, college, school or othér
education institute, shall e exempt from tax in the. ﬁrst—mentiohed
State in resoect of any remuneration which he received for such work,
provided that such remuuDratxou is derived by him-from outside that
State . .
(2) A student or business apprentice who- is, or was immediately
before visiting. a Contracting State, a resideat of .the other Contracting
.. State and who is present in the first- mentioned State solely for the
purpose. of. his education or training shall be exémpt from tax in

i - - the first mentioned State on—
g s =
&
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(2) pavments imade to hirn by persons residing outside the Hrsi-
mentioned State for the purposes of his raintenaace,
education or training: and .

(b} remuperation not exceeding 6,000 DM or the equivalent in
Kenya currency for a caiendar year from personal services
undertaken 1in that first-mentioned State "to supplement
rescurces available to him. for his maintenance ahd education.

The benefits of this paragraph shall extend only for such period of
time as Thay be reasonable of customarily. Tequired to complete ths
education or training undertaken, but in no event shall any individual
have the benefits of this paragraph for more than three consecutive
. years. : . '
" (3) An individual who is, or was immediately before. visiting 2
Contracting State, a ‘resident of the other Contrasting State.2nd who.
is temporarily present in the first-mentioned: State solely for the -
purpose of study, research or training a¥’fecipient of 2 grant, allowance
of .award from a scientific, educational, religious of charitable
organization .or under a technical assistance programme entered into
by the Government of a Contracting State shall, from the date of
his first arrival in the first-mentioned State in coumexion with "that
visit,-be exempt from tax .in ‘that State— = .

(a)-on-the amount of sueh graat, allowance or award; and

(b) on all remittances from abroad for the purpeses of his main-
tenance, education or training.
~ (4) This Atticle shall not apply to income from resea_rch if. su_cb
research.is undertaken not in the: public interest but primarily for
the private benefit of a specific person of persoms.

ArTICLE 21.
Income, Not Expressly Mentioned

“Ttems of income of a resident of a.Contracting State which. are
not expressly mentioned' in the foregoing Articles of this Agreement
shali be taxable only ia that State.

ARTICLE 22
Taxes on. Capital

1 Capitali represented by . immo-v.abia p_ropert.y, as defined in
paragraph (2) of Article 6, may be taxed in the Contracting State
in. which such property is situated. : ' oo

- {2)- Capital represented by property other than immovable property
_ forming part of the business property of a perinanent establishment
of an epterprise, or by such property pertaining to a fixed base used
_ for the performance of professional services, may be taxed in the
_'Cor‘lrtra_lctmg State in- which the permanent establishment or fixed base
is situated. : - ’ ' -
_ (3); Ships’ ‘and vairc{-'aft operated .in i@temati’énél traffic by an
;x;é;?#r;epq.ff 2 'Coniracrflngn State and property other than immovable
erty peitaining to the operation of such ships and aircraft
be taxable only in that State. e T sha}l
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s @ AH other elements of capital of a resident of-a Contractmv
State shall be taxable ouly m that State.

ARTICTE 23 -
Elimination of Double Taxation

" (1) Tax shall be determined in the case of a resident. of «be
Federal Republic of Gérmany as foilows:

(a) Unless the provisions of sub-paragraph (b) apply, there shall

: be excluded from the basis upon- which. German tax is
meosed any item of income derived from Kenya and any
. item of capital situated within Kenya, .which,, according-

tion of its rate of tax applicablc to any &em of income or
capital not so excluded, the Federal Republic of Germany
will,~ however, take-into ‘account the item of income and
capital so excluded.. The foregoing provisions shall likewise

¥

= .- Federal Republic of Germany by = company ‘beigg a. resideat -
. "+ of Kenya if at least 25 per cent of the voting shares of the

|- I S -Kenyan company is-owned directly by the German: company.
& .There ‘shall also be excluded from- the basis upon which
b3 " German:tax is imposed any shareholding, the: dividends of
wtuch if paid, would be exciuded from the. basis wpom which

Lo tax. imposed according to the immediately foreaomv
k ,sentence.

(b) Subject to the provisions of German tax law regarding credit -
- for foreign tax, there shall be aliowed: as. a. credit against

“theréon, payable in respect of the following items of income
derived - from Kenya the Kenyan tax paid under the laws
of Kenya and in accordance with this Agreement on—

- (iy dividends to which sub-paragraph.(a) does not apply;
(if) interest to which paragraph (2) of Article 11 applies;

(iif) royalties and ‘management fees to which paragraph (2)
" of Article 12 applies; -

. (v) remuneration to which Article 16 applies;

(vi) income to which Amcle 17 appheS' .
(Vu) pensions and annuities, to which .paragraph (2) of Article

19 applies..
The credit. shall. not; however, exceed" that part of the
German tax, as computed before the credit is given, which

is apvroprlalte to such A‘mns of income.

(c) For the. Durposes of credit referred to in Sl.b paracrranh &y—

BN

“fees .is wholly relieved or reduced below the rates. of tax
orovided for in Articles 10, 11 or 12 by speciel incentive

LUl

STCREE

4

A

to this Agreement, may be taxed in Kenya-In the determina-

.apply to dividends paid to a company being a resident of the~

German income and corporation tax, including the surcharge -

(w) capital .gains to which paragraph (4) of Article 13 apbhw

. () where. Kenyan: tax 011 -dmdends, interest or manageme:t :

e
E:

(M
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measures under Kenyan law designed to promote eco-
nomic development in Kenya, there shall te allowed as
a credit against German income tax and corporation fax,,
including t{he  surcharge thereon, om such - dividands,.-
interest’ or management fees an amount corresponding:
to the rate of tax provided for in the respective-Article;

(ii) Kenyan tax oo royaltics shall be deemed to be 20 per
cent of the gross amount of the royalties.

The credit allowed under the foregoing provisions shall,
however, not exceed the amount of Kenyan tax, which would
have been payable under Kenyan.law but for special incentive
measures: as- mentioned before.

(2). Tax shall be determined in the case of a resident of Kenva
as follows— = :

(¢) where income is derived- from sources. within the Federal
Republic of Germany which, in accordance svith the provisions
‘of this Agreement, is exempt from Kenyan tax but may E2
taxed in the Federal Republic of Germaay, then Kenya may.-
in calculating fhe tax on the remaining income of that persox,
apply the rate of tax. which would have been applicable if
the income derived from sotirces within the Federal Republic
of Germany had not been so. exempted;

(b) where income is derived from sources within the Federal
Republic of Germany which may be taxed in both Contract-
ing States, then Kenya shall allow as a deduction from the
tax on' the income of that person an amouat equal to the
tax paid in the Federal Republic of Germany. Such deduction,
however, shall not exceed that part of the Kenyan tax as
computed before the deduction is given, which is appropriate:
to the income derived from the Federal Republic of Germany.

ARTICLE -24
Non-Discrimination

(1) The nationals of a Contracting State shall mot be subjected in
the other- Contracting State to any taxation or any requirement con-
nected therewith which is other or more burdensome than ke taxation
and coinected requirements to- which nationals of that other State
in the same circumstances are or may be subjected. -

(2).:The taxation of a permanent establishment which ag enter- ‘

prise of a Contracting- State has in the other Contracting State shall
not be-less favourably levied in that other State than the taxation
levied on enterprises of that other State carrying cn the same activities..
This provision shall not be construed as obliging a Contracting State
to grant to residents of the other Contracting State any persomal
allowances, reliefs and reductions for taxation purposes on account
of civit statns or family respoasibilities or zny other personal circum-
stances which it grants to its own resideats. ) ’

(3) Enterprises of a Contracting State. the capital of which is
“wholly or partly owned or controiled, directly or indirectly, by one

or more Tesidents: of the otber State, shall not be subjected’ in the

l";r—"
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Connected therewith which is other or more burdensome than the

taxation and conpectéd requirements to which other similar entecprises.

of that first-mentioned State are or may be subjected.

(4) In this Article the ternu “taxation"

means taxes of every
kind and description.

(5) The apphcatxon of the provisions of this ATth e shall not be

limited by the- provisions of Article 1.

ARTICLE. 25.
Mutual Agreement Procedure

(1) Where..a: resident of a. Countracting 'State considers that the
actions "of ome or both of the Contracting: States result or wiil. result
for bim in taxation not in accordance with this Agreement, hie .may
noththstandmo the remedies provxded by the national laws of those
Coniracting States, presemt his case to the competent authority cf the
Stateof which he is a resident. The case. must be presented within
‘three years of. the date of such action or the latest of such actions

‘as’ the case may be.

(2y The. competent authoritv shall endeavour,’ if the oD)eLtlon

" appears to it to be justified and :f it is not itself able to arrive at an

approprlate solution, to resolve the case by mutual agreement with

" the competent authority of the-other Contracting State, with a view
to the avoidance of taxation not in accordance with this Agreement.

(3) The compstent authorities of the Cootracting States shall .

endeavour. to resolve by mutual agreement a jy c_hfﬁc [ties or doubts
arising- as to the interpretation or application of this Agreement, They
may - also consult together for the elimination of double taxation

in cases not provided for.in this Agreement.

(4) The competent authorities of the Coatraéti'ﬁ States may.
communicate with each. other directly. for the purposes of applymg

the provisions of this Agreement. When it seems advisahle in order
_to reach  agreement to have an oral exchange of. op,mons

such
exchange may. take place through a.Commission: consisting of repre-

seatatives of the competent authorities of the Contracting States.
L e . ARTICLE 26
: Exchange of Information

(1)- The compétent authorities. of the Cantractirh States shall
‘exchange such information- as’ is necessary for the carrying out of
‘this Agreement. Any information so- ‘exchanged shall be treated as
secret and $hall not be- disclosed to any persons or authorities other
than those concerned with the assessment or collection of the faxes
which are the subject of this Agleement or the determination of
appeals or the prosecution of offences in relation thereto.

(2} In no case shall the Qrowsto-ns of pa.ragraph (1) be construed
so as to impose on onme of the Contracting States the obligation—
(a)to car-r'Y out administrative measures at variznce with the

laws or the administrative practice of that or of the otner
Contracting State

ﬁr;t nuentioned Contracting State to any taxation or any requirement
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(b) to supply partictlars which are not obtainable under the laws
or in the normal course of the adminisiration of that or of
the other Comractm° State; . s

(c) to supply information which would disclose -any trade; business,
industrial, commercial or professional se‘cret;ojr trade process,
or information, the disclosure. of which.would be contrary
to public policy:

(3) In order to prevent fraud of fiscal evasion coneerning- the

taxes coversd by A_;-ticlc 2 the competent authorities of the Contracting
States may by mutual agreesment exchange any relevant information.
In such a case the provisions of paragraphs (1) and (2) shall likewise
apply.
ARTICLE 27 .
Diplomatic and Consular Prjyileges |
Nothing in this Agreement shall affect the fiscal privileges of

diplomatic or consular officials under the general rules of mtematlonal
law or under -the provisions of special agreements.

ARTICLE 28
rzd “Berlin

" The Agreement shall also apply to Land Berlin, provided that °

the Government of the Federal Republic of Germany. has not made 2

. contrary declaration- to the Government of the Republic of Kenya

within- three ‘months: from ths date of entry into force of this
Agresment.’
ARTICLE 29
Entry into Force

(1) This Aurcement shall be ratified and the instruments of’
retification shall be exchanged at Bona as soon as possible.

- (2) This Agreement shall “enier into force on the day after the

date of excharge of the instruments of ratification and have effect— '

(a)in the Federal Republic of Germany, in respect of income

and capital taxable for the assessment period in which this

Agreement enters into force and subsequent asses*‘ment
periods;

~ (b)in Kenya, in respect of income arising for the year of income

in which this Agreement enters into force and subsequent .

years.

ArTICLE 30

. - Termination
This Agreement shall continue in effect indefinitely but either
of the Contracting States may, on or before the Thirtieth day of June
in amy calendar year beginaing after the e;:pxrahcn of a period of
five years from the date of its. eniry into force, give to the other
Contracting State,. through diplomatic channels, written notice of
termination: and, jn such svent, this Agreeiment shail cease to be

eFective— : '

{(a)in the Federal Republic of Gerrhany, in respect of income
and capital taxable for the asses&ueut period next following
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that in which the notice of termination is given and subsequent’
assessment’ periods;

(b) in.Kenya, in respect: of income-arising-for the year of. mcome'
cext following that-in which the-notice of termination is:.
given and subsequent.-years.

‘PROTOCOL o
1. With Reference to Article 5,

(a) an. enterprise shall be deemed to have, a permanent establish-
ment in a ‘Contracting State if it carries on supervisory
activities ia that State-for more than six months in conpexion
with a building site or censtruction or assembly project, as
defined in paragraph (2) (h), which is bema undertaken in
that State;

(b) the term ‘‘copstruction or assembly project” shall be deemed
for the purposes of paragraph (2) (k) to include an installation
of machinery or plant but shall not include the mere pro-
vision "of auxiliary services in connexion with the sale of
such machioery or plant. :

2, W;'th-~Refe(énce to Articles 6 to 21,

where any income, other than interest to. which paragraph (3)
of Article 11 applies; derived froin outside of a Contracting. State
by a- resident of that State is not subject to tax in the State by

- reason of its foreign -origin, the provisions of these Articles shall
aot apply in. the other Contracting State in respect of such
income.

3. Wzth Refererice to Artxcle 7,

(a)if an enterprise of a Contracting State wI‘uch has a permanent
establishment in the other Contract.nv State, sells goods or
merchandise of the same or similar kind as tnose sold by
the permanent establishment, or renders services of the same
or similar kind as those rendered by the permanent establish-
ment, the profits of such activities- may be atiributed to the
permanent establishment unless the enterprise proves that
such sales or services are -not attributable to tue activity of
the permanent estabhshment,

(b) paragraph (1\ shall not be constmed as obliging a Contractlng :
Ty State to allow the deduction of expenses which under its
s domestic legislation would not be deduction by an indepen-
dent enterprise of that State.

4. With Reference to Article 11, - ST

the provisions of paragraph (3) shall also apply to interest arising
in Kenya and paid to the Kreditanstalt fur Wiederaufbau or to-
the Deutsche Gesellschaft ‘fur wirtshaftliche Zusammenarbeit
(Enthck‘Lnoscesellachaf’c) o ) s

5
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J With Reference o Article 13,

the provisions of the first seatence of paragraph.(l), shall’ likewise,
apply in respect of rermumeration: paid; under a developrent
assistance programme of a. Contracting State; or of a pofitical
subdivisicn or local Authority thereof, out of funds exclusively
supplied by that State, or. by a political subdivisioa er. local
authority thereof, to. a specialist or volunteer seconded: to the
other Contracting State with the consent of that other State.

6. With Reference to Article 23,

notwithstanding the provisions of paragraph (2) {(a), the provisions
of paragraph (2) (b) but not of paragraph-(2) (¢) shall.apply like-

- wise to the profits of, and to the capital represented by property
forming part of ‘the business propesty of, a permanent. establish-
ment to dividends paid by, and to the sh;}éholding in, a compaay;
or to gains referred to in paragraph (2) of Acticle 13 of the
Agreement, provided that the resident of the Federal Republie -~

- : of Germany concermed does not prove that the receipts of the
@' . permanent establishment or company are derived excluswely -or
) almost °chuszvely——

Lo ) (@) from -produciag - or sellig goods. and merchandise, giviog
I technical -advice or readering c¢ngineering-services; -or doing
L ) o banking or insurance business;, within Kenya; or

-(b) from-dividends.paid by cne or more companies, being:residents

’ . of Kenya, more than 25 per ‘cent of the voting shares of
which is owned by the first mentioned company, which
themselves derive their receipts exclusively or almost exclu-
sively from producing or selling goods or merchandise,
giving technical advice or renderiog engineering services, of
doing baoking or insurance business, awithin Kenya.

7. With Refereﬂce to Arncle 4

(a) in the applicatiorr of paraglaph (1), natxonals of a Comtramtmfx
State who are taxable in the other Contracting State shall,
if they are residents of that other Contracting State, receive

) . any personal allowances, reliefs and reductions. for taxation
oL purposes on account of civil status which that other Coxtract- .
T ing State grants to its resideats;

'(b) paragraph (2) shall not be construed as disallowing Kenya to
impose a tax pot exceeding 9 per cent of the profits of 2
o . ... permanent establishment which a. German company has in
E -Kenya in addition to tax at the rate levied on pIOL_LS of

\ : - similar cntemrxses of Kenya,

‘Made. on~the 11th February, 1980, -
‘ » : MWAI KIBAKI
Vzce Prcszdenr arld Minister 1’or Fmarcc,
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